
Page No: 1                                                         MAC No. (D) 10 of 2020. 

 

BEFORE THE MEMBER OF THE MOTOR ACCIDENT 
CLAIM TRIBUNAL, SONITPUR, TEZPUR 
 
 
Present:  Smti Bobita Kshetry, AJS, 
      Member, MACT, Sonitpur 
      Tezpur 
 
          MAC  Case No: 10/2020 (Death) 
    

1. Smti Lakhi Devi 

W/O -  Sri Ramchandra Shah 

Vill –   Ward No 3 Dhekiajuli 

PO -    Dhekiajuli 

P.S. -   Dhekiajuli 

Dist:   Sonitpur(Assam)  

        -----------claimant 

 

  -Vs- 

 1. Sri Rishi Satnami 

    S/O- Late B. Satnami 

    Permanent Address 

    Vill – Sonari Paria, Helemguri 

    PO – Helem 

    PS – Helem  

    Dist: Sonitpur(Assam) 

    Present Address – 

    Vill & PO – Kalakuchi 

    PS – Missamari 

    Dist – Sonitpur, Assam.   

       ----owner of the offending vehicle 
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2. Md Mantaj Ali 

S/O – Mubarak Ali. 

Vill – Kalakuchi 

PO - Kalakuchi 

P.S. -  Missamari 

Dist -  Sonitpur, Assam.  

----Driver of the offending vehicle 

3. New India Assurance Co Ltd.  

Tezpur Branch, Main Road,  

Tezpur.  

         ---- Insurer of the offending vehicle 

----opposite parties.  

 

  

Date of argument: 18-11-2022 

Date of Judgment: 18-01-2023        
 

APPEARANCE: 

Advocate for the claimant: Mr. Sanjay Das 

Advocate for the opposite party No.1 & 2: Ex-parte  

Advocate for the opposite party No. 3: Mr. P. Ch. Sarmah               

                            

J U D G M E N T 

1.  This is a claim filed by the claimant- Smti Lakhi 

Devi under section 166 of the M.V. Act, 1988, claiming 

compensation of Rs. 50,00,000/ (Rupees fifty lakhs)  
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on account of death of her son, namely, Raju Shah 

who died in a motor vehicle accident .  

2.  The facts narrated in the claim petition in brief is 

that on 28.10.2019 at about 5.00 AM, the deceased 

alongwith his brother-Rajesh Kumar Shah was 

proceeding from their home towards Tezpur by a 

motor-cycle bearing Regd No AS-12R-2068 driven by 

said Rajesh Kr. Shah. When they reached near Assam 

Furniture House , N.H .15 , Dhekiajuli, at that time 

one Mariti 800 car vide Regd . No-AS-01-G-3535 which 

was coming from the opposite direction in a very high 

speed and negligent manner endangering human life , 

knocked down the motor-cycle. As a result, the 

claimant’s younger son- Raju Shah fell down from the 

motor-cycle over the pucca road and he sustained 

multiple grievous injury on his head, leg and several 

parts of his body while Rajesh Kumar Shah sustained 

simple injury. Immediately, Raju Shah was admitted at 

Tezpur Medical College Hospital for treatment. 

Thereafter, he was admitted at GNRC Hospital and 

then at Ayursundra Super Speciality Hospital, 

Guwahati for better treatment. But, on 29.10.2019, he 

was declared dead.  The claimant further submitted 

that her son was aged about 28 years at the time of 
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death and he was earning an amount of Rs.18,000/ ( 

Rupees eighteen thousand ) only per month. The 

deceased was an employee of Jaiswal Medical Store 

and businessman by profession and he was the sole 

bread earner of the family. The claimant further 

submitted that an amount of Rs 1,50,000/- only has 

been incurred for his treatment. 

3.  Notices issued to Opposite party No: 1 & 2/ 

owner and driver of the offending vehicle bearing 

registration No: AS-01-G-3535 (Maruti 800), were 

properly served and on of service of summons, they 

appeared before this Tribunal and sought for time to 

file the written-statement. Thereafter, the OP Nos 1 

&2 remained absent without step and failed to file the 

written-statement. Due to which my learned 

predecessor proceeded Ex-parte against both of them.  

4.  Opposite party No: 3/ New India Assurance 

Company Ltd after receiving the summon has 

appeared before this Tribunal and filed their written 

statement by contesting the proceeding.  

5.  Opposite party No: 3/ Insurance Company in 

their written statement took the pleas that claim 

petition is not maintainable, there is no cause of 

action against this OP. The claim is bad for non-joinder 
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of necessary parties.  Opposite party No: 3 further 

submitted in the written statement that the alleged 

vehicle bearing no .AS-O1-G-3535 (Maruti 800)  was 

insured with this OP but the said vehicle was not 

driven by the person holding a valid/effective driving 

licence. Claimant has lodged the ejahar after 9 days of 

the aforesaid accident. Opposite party No: 3/ 

Insurance Company further denied that claimant was 

dependent on the earning of her brother , who was 

younger to her and there was nothing in the claim 

petition that she is unable to maintain herself and the 

amount claim by the claimant is too high. Opposite 

party No: 3 further denied the factum of the accident, 

monthly income, occupation of the deceased and 

dependency as claimed by the claimant.  Opposite 

party No: 3 accordingly prays to dismiss the claim 

petition filed by the claimant.  

6.  My learned predecessor after going through the 

pleading of both the parties has framed the following 

issues for adjudication of the matter.  

1. Whether the deceased- Raju Shah died in a RTA 

on 28.10.2019 at about 5.00 A.M. that had taken place 

due negligence of the driver of the vehicle bearing 

registration No: AS-01-G-3535 ( Maruti 800) ?  
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2. Whether the claimant is/are entitled to get any 

compensation as prayed for and if so, from whom and 

what extent?  

7.        In order to prove the case, the claimant – Smti 

Lakhi Devi has adduced her evidence as Cw-1 and 

another witness as Cw-2 and exhibited some 

documents.  

DISCUSSION, DECISSION AND REASON THEREOF: 

8.  I have heard the arguments advanced by the 

learned counsels for both the sides. I have also gone 

through the evidence on record of claimant side and 

as well as exhibited documents.  

 Issue No: (1) 

9. The claimant – Smti Lakhi Devi  (CW-1) deposed in 

her evidence that on 28.10.2019 at about 5.00 AM, 

her son – late Raju Shah alongwith her elder son-

Rajesh Kumar Shah was proceeding from their home 

towards Tezpur by a motor-cycle bearing Regd No AS-

12R-2068 driven by said Rajesh Kr. Shah. When they 

reached near Assam Furniture House, N.H .15, 

Dhekiajuli, at that time one Mariti 800 car vide Regd. 

No-AS-01-G-3535 which was coming from the opposite 

direction in a very high speed and negligent manner 

endangering human life, knocked down the motor-
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cycle. As a result, the claimant’s younger son- Raju 

Shah fell down from the motor-cycle over the pucca 

road and he sustained multiple grievous injury on his 

head, leg and several parts of his body while Rajesh 

Kumar Shah sustained simple injury. Immediately, 

Raju Shah was admitted at Tezpur Medical College 

Hospital for treatment. Thereafter, he was admitted at 

GNRC Hospital and then at Ayursundra Super 

Speciality Hospital, Guwahati for better treatment. But, 

on 29.10.2019, he was declared dead.  CW-1 further 

stated that her son was aged about 28 years at the 

time of death and he was earning an amount of 

Rs.18,000/ (Rupees eighteen thousand) only per 

month. The deceased was an employee of Jaiswal 

Medical Store and businessman by profession and he 

was the sole bread earner of the family. CW-1 also 

stated that an amount of Rs 1,50,000/- only has been 

incurred for his treatment.   

10. Opposite party/ insurance company although 

cross examined CW-1 on length, but failed to cross 

examine CW-1 on the point of rash and negligent 

driving of the driver of the offending vehicle, except 

giving the suggestion.  
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11. The witness, CW-2 Sri Sanatan Das reiterated 

the same facts as CW-1. He claimed to be the eye-

witness to the accident and stated that on 28.10.2019 

he went for morning walk with his friend and when 

they reached near Assam Furniture House, N.H.15, he 

saw the deceased and his brother going from 

Dhekiajuli towards Tezpur side in a very limited speed 

and with care and caution. Then, at about 5.00 AM,   

one Maruti 800 car vide Regd. No-AS-01-G-3535 which 

was coming from the opposite direction in a very high 

speed and negligent manner endangering human life, 

knocked down the motor-cycle. As a result, the 

claimant’s younger son- Raju Shah fell down from the 

motor-cycle over the pucca road and he sustained 

multiple grievous injury on his head, leg and several 

parts of his body while Rajesh Kumar Shah sustained 

simple injury. Immediately, Raju Shah was admitted at 

Tezpur Medical College Hospital for treatment. 

Thereafter, he was admitted at GNRC Hospital and 

then at Ayursundra Super Speciality Hospital, 

Guwahati for better treatment. But, on 29.10.2019, he 

was declared dead.  CW-2 further stated that the 

deceased was earning an amount of Rs.18,000/         

(Rupees eighteen thousand ) only per month from his 
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business and job. He alleged that the accident took 

place due to rash and negligent driving of the driver of 

the offending vehicle. In his cross-examination, CW-2 

made it clear that on the date of accident the 

offending vehicle came from the wrong side. 

12. Learned advocate appearing on behalf of the 

claimant during his argument submitted that claimant 

side has been able to prove the rash and negligent 

driving of the driver of the offending vehicle.  

13. Per contra, learned Counsel appearing on behalf 

of the Insurance Company submitted in his argument 

that there was head on collision between both the 

vehicles and the accident took place due to the fault of 

the motor-cycle and took the plea of contributory 

negligence.  

14. In the instant case, the claimant side exhibited 

the Accident Information Report (Form 54) as Ext-1 

and from the aforesaid document, it reveals that a 

Dhekiajuli P.S. case no 826/19 u/s 279/304 (A)/337 

IPC was registered against the driver ,namely, Mantaj 

Ali of the offending vehicle bearing registration 

number AS-01-G-3535 (Maruti 800). The claimant 

lodged the FIR against the driver of the offending 

vehicle vide Ext-3. The investigating officer after 
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completion of his investigation filed charge-sheet (Ext-

4) against the driver (accused) under section 279/304 

(A)/427 of IPC to stand trial. As per post-mortem 

report (Ext-2), death was due to injuries sustained 

over the head.  

15. The question is, whether the claimant is bound 

to prove the rash and negligent driving of the driver of 

the offending vehicle beyond reasonable doubt as 

required in a criminal case law against the driver 

under section 279/ 304-A of IPC?  The law is now well 

settled now that in a claim case under Motor Vehicle 

Act, claimant is not oblige to prove the rash and 

negligent driving of the driver of the offending vehicle, 

as required in an criminal offence against the driver 

under section 279 of IPC. The claimant has to show 

preponderance of the probability regarding the rash 

and negligent act of the driver of the offending 

vehicle.  

16. In judgment of Hon'ble Delhi High Court in 

United India Insurance Company Ltd. Vs. 

Deepak Goel & Ors., 2014 (2), T.A.C. 846 (Del.), 

it was held that in a case, where FIR is lodged, charge 

sheet is filed, then the documents mentioned above 

are sufficient to establish the fact that the driver of 
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the vehicle in question was negligent in causing the 

accident particularly when there was no defence 

available from his side.  

17. In the instant case also, as I discussed earlier 

registering a case  against the driver of the offending 

vehicle under section 279/304-A of IPC, and filing of 

charge-sheet against the driver namely, Mantaj Ali of 

the offending vehicle under section 279/304-A/427 of 

IPC by the investigating officer after completion of 

investigation , itself prima-facie establish that at the 

relevant time of accident, the driver of the offending 

vehicle bearing registration number AS-01G-3535 

(Maruti 800) had drove the vehicle in a rash and 

negligent manner due to which the accident occurred 

and consequence of that accident, the injured – Raju 

Shah  had received severe injury on his  person and 

later on died at Ayursundra Hospital, Guwahati on 

29.10.2019 . From the evidence of the claimant side, it 

is already proved that due to rash and negligent 

driving of the driver of the offending Maruti 800, the 

aforesaid accident had occurred, consequence of 

which the son of the claimant succumbed to his 

injuries in the hospital.  
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18. Although the opposite party/ insurance company 

in their written statement has taken the pleas of 

contributory negligence on the part of the deceased 

son of the claimant, but they have failed to prove the 

fact by adducing cogent oral evidence. Simply taking  

pleas in written statement will not itself prove that 

pleas unless and until same is proved by adducing oral 

evidence by the party who has alleged it. There is no 

iota of evidence that the deceased had contributed in 

any manner towards the accident.  

19. Accordingly issue number (1) is decided in 

affirmative and in favour of the claimant.  

Issue No: (2): 

20. In Ext-1 ( From No: 54), in column number 10,  

the policy number of the offending vehicle is 

specifically mentioned as 531100311912-00000712 

and same is valid up to 24/04/2020 and aforesaid 

accident had occurred on 28.10.2019. The offending 

vehicle is registered with New India Assurance Co. Ltd, 

which is admitted by the Insurance Company in their 

written statement.  

21. Accordingly, I hold that at the relevant time of 

accident, the offending vehicle bearing registration 
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number AS-01G-3585 (Maruti 800) had valid insurance 

policy with opposite party No: 3/ New India Assurance 

Company Ltd. 

22. As I discussed above, it is already decided vide 

issue (1) that due to the rash and negligent driving of 

the driver of the offending vehicle the accident 

occurred, consequence of which injured Raju Shah 

had sustained grievous injury on his head and expired 

on 29.10.2019. It is also already proved that the 

offending vehicle bearing registration number AS-01G-

3535 (Maruti 800) had valid insurance policy coverage 

with opposite party No: 3/ New India Assurance 

Company Ltd at the relevant time of accident. So, the 

Insurance Company / opposite party No 3 is liable to 

pay compensation to the claimant.  

23. In the instant case, the claimant- Smti Lakhi 

Devi is the mother of deceased claiming compensation 

for the death of her son on 29.10.2019 due to Motor 

Vehicle Accident. 

24. CW-1 while deposing her evidence before this 

Tribunal, stated that at the relevant time of accident 

her deceased son- Raju Shah was aged about 27 

years and the sole bread earner of their family earning 

an amount of ₹ 18,000/ (Rupees eighteen thousand) 
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only per month as an employee of Jaiswal Medical 

Store and from his business. She further deposed in 

her evidence that due to the sudden demise of her 

son, her family has to suffer acute financial hardship.  

25. In her cross-examination, CW-1 deposed that 

she did not furnish any age –related document of her 

deceased son. She further disclosed that her son 

worked in a pharmacy but she did not enclose any 

document from the proprietor of the pharmacy. She 

claimed that her son used to earn Rs 400/- to Rs 

1000/- per day but no salary certificate is enclosed in 

this regard. Cw-1 also revealed that her elder son has 

no income of his own. 

26. CW-2 also in his evidence deposed that prior to 

his death, the deceased used to earn Rs 18,000/- per 

month from his job and business. In his cross-

examination, he reiterated that the deceased was an 

employee in a pharmacy and he used to earn Rs 

17,000/- to Rs 18,000/- per month.   

27. CW-1 although deposed in her evidence that her 

deceased son was an employee of Jaiswal Medical 

Store and did business and he used to earn an 

amount of ₹ 18,000 / per month by working, but she 

failed to produce any evidence from the proprietor of 
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the pharmacy or any other employees of the 

pharmacy to prove the fact that her son was an 

employee of the pharmacy and used to earn an 

amount of ₹ 18,000 per month. The claimant also 

failed to produce any salary certificate issued by the 

proprietor of the pharmacy on behalf of her son. CW-1 

also failed to state clearly anything regarding the 

business of the deceased.  

28. Learned counsel appearing on behalf of the 

Insurance Company put much emphasis on the point 

that the deceased at the relevant time of accident was 

not working in any pharmacy and hence the claim of 

him being an employee of a pharmacy at the relevant 

time of accident is not a believable one.  

29. CW-1, while deposing her evidence, specifically 

claimed that the deceased was 27 years at the time of 

the accident. In the post-mortem report (Ext-2), the 

age of the deceased is mentioned as 30 years . Hence 

it can safely be said that at the relevant time of 

accident, the deceased was 30 years of age.  

30. As the claimant side failed to prove the income 

of the deceased at the relevant time of accident, 

hence, an amount of Rs. 5000/ (Rupees five 
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thousand) is presumed to be monthly income of the 

deceased at the relevant time of accident.   

31. Learned counsel appearing on behalf of the 

Insurance Company during his argument submitted 

that the claimant can’t be held as a dependent on the 

earning of the deceased, and hence there is no any 

loss of dependency.  

32. Per contra, learned counsel appearing on behalf 

of the claimant during his argument submitted that 

the claimant has no any income sources of her own 

and totally dependant upon the earning of her 

deceased son and her elder son has got no income of 

her own.  

 

33.  On appreciation of the evidence of the claimant, 

facts remains that claimant is the mother of the 

deceased, having no any independent income sources, 

hence in my opinion, she is fully dependent on the 

earning of her son.  

      

34. In the case of National insurance Company 

Limited - versus Pranay Sethi & others, {(2017) 
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16 SCC 680 } the Hon’ble Supreme Court in its 

judgment has held in Para No-61 as follows:  

“ PARA NO-61:In view of the aforesaid analysis, 

we proceed to record our conclusions: 

i) The two - Judge Bench in Santosh Devi 

should have been well advised to refer the 

matter to a larger Bench as it was taking a 

different view than what has been stated 

in Sarla Verma, a judgment by a 

coordinate Bench. It is because a 

coordinate bench of the same strength 

cannot take a contrary view than what has 

been held by another coordinate bench.  

ii) As Rajesh has not taken note of the 

decision in Reshma Kumari, which was 

delivered at earlier point of time, the 

decision in Rajesh is not a binding 

precedent. iii. 

iii) While determining the income and 

addition of 50 % of actual salary to the 

income of the deceased towards future 

prospects, where the deceased had a 

permanent job and was below the age of 

40 years should be made. The addition 
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should be 30%, if the age of the deceased 

was between 40 to 50 years. In case the 

deceased was between the ages of 50 to 

60 years, the addition should be 15%. 

Actual salary should be read as actual 

salary less tax.  

iv) In case the disease was self-employed or 

on a fixed salary, an edition of 40% of the 

establish income should be warrant where 

the deceased was below the age of 40 

years. An addition of 25% where the 

deceased was between the age of 40 to 50 

years and 10% where the deceased was 

between the age of 50 to 60 years should 

be regarded as the necessary method of 

computation. The establish income means 

the income minus the tax component.  

v) For determination of multiplicand, the 

deduction for personal and living expenses 

the tribunals and the courts shall be 

guided by paragraph 30 to 32 of Sarla 

Verma which we have reproduced 

hereinbefore.  
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vi) The selection of multiplier shall be as 

indicated in the Table in Sarla Verma read 

with paragraph 42 of that judgment.  

vii) The age of the deceased should be the 

basis for applying the multiplier.  

viii) Reasonable figures on conventional heads, 

namely, loss of estate, loss of consortium 

and funeral expenses should be Rs. 

15,000/ - ; Rs. 40,000/ - and Rs. 15,000/ - 

respectively. The aforesaid amounts 

should be enhanced at the rate of 10% in 

every three years.  

35. Keeping the spirit of the aforesaid judgment 

passed by the Hon’ble Apex Court, in mind, as the age 

of the deceased was 30 years at the time of death , 

hence 40 % of the income for future prospects should 

be assessed, then the monthly income comes to 

Rs.7,000 /- (Rupees seven  thousand)  only. ( 40% of 

Rs. 5000/ = Rs.2000 + Rs.5000= Rs. 7000/ )  

Accordingly, the annual income of the deceased is 

assessed at Rs. 7000 x 12 = Rs. 84,000/- (Rupees 

eighty four thousand) per annum. The deceased at 

the time of death was a  bachelor, , hence as per the 

guideline in Sarla Barma case , 50% has to be 
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deducted as personal and living expenses of the 

deceased from the income of the deceased, then an 

amount of ( Rs 84,000 - 50% of 84,000=Rs.42,000/) 

Rs.42,000/( Rupees forty two thousand ) only comes 

to be personal and living expenses of the deceased, 

then the annual loss of dependency is found to be 

(Rs. 84,000/-minus Rs.42,000/) = Rs.42,000/- 

(Rupees forty two thousand) only.  As the deceased 

died at the age of 30 years, hence as per guidelines 

given by the Hon’ble Apex Court in the landmark case 

of Sarala Verma & another – versus - Delhi Transport 

Corporation & others, 2009 (2) TAC 677 (SC), the 

appropriate multiplier to be chosen for ascertaining 

the total loss of dependency is 17. 

36. Now, multiplying the annual loss of dependency 

of Rs.42,000/ x 17 = Rs 7,14,000/- (Rupees seven 

lakhs fourteen thousand ) only.  Besides, the loss of 

dependency, claimant is entitled to compensation 

towards funeral expenses, loss of consortium and loss 

of estate.                     

37. Accordingly as per guideline of the aforesaid 

judgment, the claimant is entitled to get an amount of 

Rs. 15,000/- (Rupees Fifteen Thousand) on the head 

of funeral expenses; Rs. 40,000/- (Rupees Forty 
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Thousand) towards loss of consortium and Rs. 

15,000/- (Rupees Fifteen Thousand) towards loss of 

estate respectively. It appears that the deceased was 

medically treated for his injuries  and the total 

expenses incurred in his medical treatment upon 

perusal of medical bills and cash memos ( Exts-8 to 11 

& Exts – 13 to 15)  goes to Rs 52,302/-   

Pecuniary as well non pecuniary loss of the claimant 

Loss of Dependency Rs.7,14,000.00 

Head of funeral 

expenses 

Rs. 15,000.00 

Loss of consortium Rs. 40,000.00 

Loss of Estate Rs. 15,000.00 

 

Medical Expenses Rs 52,302.00 

                   Total = Rs.8,36,302.00 (Rupees eight 

Lakhs, thirty six thousand three hundred two) only                                                        

 

Hence issue No.2 is decided accordingly in favour of 

the claimant. 
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ORDER 

38. In result, the claim petition filed by the claimant 

is allowed. The Opposite party No: 3/New India 

Assurance Company Ltd. is directed to make the 

payment of Rs. 8,36,302.00 (Rupees eight Lakhs, 

thirty six thousand three hundred two) only                                                       

to the claimant with interest thereon @ 6% per 

annum, from the date of filing the claim petition i.e. 

18-03-2020 and Opposite Party No:3/ New India 

Assurance Company Ltd. is directed to deposit the 

aforesaid amount  into the Bank Account of the MACT, 

Sonitpur, Tezpur, through RTGS or NEFT for transfer of 

the same to the claimant in her  account, within one 

month from the date of  receipt of the order of this 

Tribunal . 

An amount of Rs 3,00,000/- (Rupees three 

lakhs) only out of the total awarded amount is to be 

deposited in FDR in the name of the claimant-Smti 

Lakhi Devi  ( mother of the deceased) for a period of 6 

years in any Nationalized Bank. No loan, advance, 

withdrawal or pre-mature discharge be allowed on the 
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fixed deposit without permission of the Court.   

39. The rest of the awarded amount is to be 

released to the claimant.   

40. Furnish a free copy of this judgment to parties 

concerned as provided u/s 168(2) M V Act within 7 

(seven) days from the date of judgment. 

41. Given under my hand and seal of this Tribunal  

on this  day of 18th January, 2023, at Sontipur, Tezpur  

 

 
Dictated and corrected by me. 

 

 

     (Smti Bobita Kshetry) 

Member, MACT               Member, MACT 

Sonitpur, Tezpur.       Sonitpur, Tezpur 
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A N N E X U R E 

 

1. Witness of the Claimant: 

           (i) Smti Lakhi Devi 

  (ii) Sri Sanatan Das 

2. Witness of the Defence: 

              Nil 

3. Claimant’s Exhibits: 

             Ext. 1 Accident Information Report (Form 54). 

  Ext. 2 PM Report. 

 Ext. 3 FIR. 

         Ext. 4 Charge Sheet. 

Ext. 5 Driving License.  

Ext. 6 (i) to 6(vi) Requisition for X-ray. 

Ext. 7(i) to 7(iii) Prescription of GNRC. 

Ext. 8 to 15 Cash Memos and Bills.  

4. Exhibits of the Defence: 

         NIL. 

 
 
 (Smti Bobita Kshetry) 

                   Member,  
MACT, Sonitpur, Tezpur  

 

 


